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PER CURI AM ~

Plaintiff — Counter-Defendant — Appel | ant Wodnen of the
World Life I nsurance Society (“Wodnen”) and Third-Party Def endant

——Appel  ant Monarch Life I nsurance Conpany (“Mnarch”) appeal the

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



district court’s denial of their notion to conpel arbitration
Wodnen and Monarch seek to enforce what they construe as a bi ndi ng
agreenent to arbitrate against one of its insurance policyhol ders,
Def endant —Third-Party Plaintiff —Counter-C ai mant —Appel | ee
Roland C. Lewis. W reverse and render.
.  FACTS AND PROCEEDI NGS

Wodnmen is a fraternal benefit society that provides various
i nsurance benefits to its nenbers. Rol and Lewis is a Wodnen
policyholder. 1In 1988, Wodnen issued two policies to Lews: (1)
a disability overhead policy that provides benefits up to $20, 000
per nmonth for a maxi num rei nbursenent of $480,000, and (2) a
disability inconme policy that provides maxi mum nonthly disability
i ncone of $5,050. Both policies contain a provision that states,
“The Articles of Incorporation and the Constitution and Laws and
any anendnents to them are binding on you and any beneficiary but
w Il not take away or reduce any of the benefits of this policy.”

| n Decenber 1996, Wbodnen anended its Constitution to include
a Probl em Resol uti on Procedure (“PRP’). Wodnen published the PRP
inthe Decenber 1997 i ssue of the Whodnen nmagazi ne, which is mail ed
to all nmenbers. The PRP was further publicized in a May-June 1999
article. Wodnen also filed the anendnent wth the M ssissipp
Departnent of |Insurance, as required by statute. The PRP provides,
in pertinent part:

Sec. 2. Resolution of Individual D sputes



(a) Purpose. The purpose of this Section 2 is to
provide opportunities for nmenbers and benefit
certificate owners and beneficiaries to be pronptly
heard and to seek fair resolution of any disputes
regarding any individual rights or individual
interests they have or claim to have as nenbers,
benefit certificate owners or beneficiaries. .

(b) Scope. This Section 2 shall apply whenever a
menber or benefit certificate owner or beneficiary
of the Society nmakes a clai mfor damages, or clains
any form of redress for a violation of his or her
individual rights or a denial of individua
privileges or benefits which he or she clains as a
menber or benefit certificate owner or beneficiary
.o No lawsuit may be filed against the Society
or any officer, enployee or agent of the Society .

until the procedures described herein have been
exhaust ed.

In August 1999, Lewis submtted a claim to Wodnen for
disability resulting primarily fromdenentia. Hi s clains under the
over head expense policy were for the full twenty-four nonth period
provided by the policy; he continues to submt clains under the
disability i ncone policy on approxi mately a nonthly basis. Lews’s
clains are admnistered by Mnarch Life Insurance Conpany
(“Monarch”), Wodnen's third-party adm ni strator.

Wodnen! has paid benefits to Lewis under a reservation of
rights for the entire duration of his claim because Lew s has
allegedly refused to provide sufficient information to allow
Wodnen to determ ne whether and to what extent it is liable for
Lew s’s benefits. Follow ng a |l engthy exchange of correspondence,

in which the parties disputed their respective rights and

! Because Wodnen and Monarch are represented by the sane
counsel and advance the sane clains, any reference to “Wodnen”
al so necessarily enconpasses “Mnarch.”
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obligations wunder both policies, Wodnen brought suit in the
Southern District of Mssissippi to conpel Lews to arbitrate his
disability clainms. Wodnen's pleadings contained an alternative
prayer for declaratory judgnent as to its liability under the
policy in the event, but only in the event, that the court failed
to conpel arbitration. I n opposing Wodnen’s notion to conpel
arbitration, Lewis filed a counterclaim against Wodnen and a
third-party conplaint agai nst Monarch in which he sought punitive
and other damages for their alleged bad faith handling of his
cl ai ns under both policies.

The district court, ruling only on the notion to conpel
arbitration, held that Whodnen’s constitution required arbitration
only as to clains brought by its nenbers, not as to clainms Wodnen
brings itself. The court refused to conpel arbitration and rul ed
in favor of Lewis. Wodnen tinely filed its notice of appeal.?

1. DI SCUSSI ON

A Motion to Conpel Arbitration

1. St andard of Revi ew

W review a district court’s denial of a notion to conpe

arbitration de novo.?3

2 Interlocutory appeals froma district court’s denial of a
nmotion to conpel arbitration are permtted pursuant to 9 U S.C 8§
16.

3 Am Heritage Life Ins. Co. v. Or, 294 F.3d 702, 708 (5th
Cir. 2002) (citations omtted).




2. Appl i cabl e Law

The Federal Arbitration Act® liberally favors arbitration and
establishes a strong federal policy that fosters enforcenent of
arbitration agreenents.® As arbitration is a matter of contract,
however, a party will not be required to submt a dispute to
arbitration absent an express agreenent to do so0.°® To ascertain
whet her such an express agreenent exists, we consider (1) whether
there is avalid agreenent to arbitrate between the parties and (2)
whet her the dispute in question falls wthin the scope of that
arbitration agreenent.’ Doubts as to whether an agreenent
expressly provides for arbitration are usually resolved in favor of
arbitration.? W look to ordinary state-law principles of
contract interpretation to decide whether the parties agreed to
arbitrate the dispute in question.?® If a valid agreenent to
arbitrate exists, we then determ ne whet her other | egal constraints

foreclose arbitration.

49 USC 8§81et. seq.

5> Texaco Exploration & Prod. Co. v. AnCl yde Enqi neered Prods.
Co., 243 F.3d 906, 909 (5th Cir. 2001).

6 Pers. Sec. & Safety Sys. v. Mtorola, Inc., 297 F.3d 388,
392 (5th Cr. 2002).
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Webb v. Investacorp, Inc., 89 F.3d 252, 258 (5th Cr. 1996).
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Under M ssissippi |aw, courts give undefined contractual terns
their ordinary, everyday neaning.!* Cear, unanbiguous contracts
are construed as witten, ! and anbiguities as to the neaning of
terns are construed against the drafter.® In this exercise, courts
are concerned primarily with what the parties said, not what they
intended, as this is the better neasure of assigning neaning fairly
and accurately.

3. The Correspondence O ai ns and Wodnen’s d ai ns

The central issue here is whether the PRP requires arbitration
of clainms that Whodnen brings, as distinguished fromclai ns brought
by nmenbers and policy beneficiaries. Whodnen contends that the
PRP, incorporated by reference into its contract with Lew s,
requires arbitration of all disputed clains of its policy holders

and nenbers, regardless of who initiates (or refrains from

11 sanderson Farns, Inc. v. Gatlin, 848 So. 2d 828, 836 (M ss.
2003) .

12 1P Tinberl ands Operating Co. v. Denmiss Corp., 726 So. 2d
96, 104 (M ss. 1998).

13 )d.

14 Sander son Farns, 848 So. 2d at 836.

15 W reject as neritless Lewis’s claimthat there exists no
valid agreenent to arbitrate between the parties. There is no
gquestion that the PRP was i ncorporated into the disability policies
bet ween Wodnen and Lewis. First, both of Lewis’ s policies contain
provi si ons that expressly incorporate “any anendnents” —whi ch the
PRP was — to Wodnen’'s Articles of Incorporation and the
Constitution. Second, there is no record evidence that a majority
of the voting nenbers did not approve the PRP as an anendnent to
the Constitution. The district court correctly determ ned that
there exists a valid agreenent to arbitrate between the parties.
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initiating) arbitration. Clearly equating the PRP s use of

“clains” with “lawsuits,” Lewis maintains that the plain | anguage
of the PRP requires arbitration only for clains brought —actions
filed —by nmenbers or policy hol ders agai nst the Society and not
for clainms brought by the Society against its nmenbers.® \Wodnen
counters that reading the PRP to bind Wodnen's nenbers only and
not itself is a crabbed interpretation of its procedure, which does
not conport with the Wodnen's fraternal nature or with settled
federal law favoring arbitration and interpreting arbitration
cl auses expansively.

The express | anguage of the contract between Lewi s and Wodnen
requires arbitration of a nenber’s claimwhen that nenber asserts
a “claimfor danmages, or clains any formof redress for a violation
of his or her individual rights or a denial of individual
privileges or benefits which he or she clains as a nenber or
benefit certificate owner or beneficiary.” It does not, though it
easily could have, refer to clains brought by Wodnen or even by

“the parties.” The |language of the contract consistently refers

only to clains brought by nenbers and/or beneficiaries.

6 Lewis also attacks Wodnen's notion to conpel arbitration
on the nerits. Specifically, Lews argues that Wodnen did not
properly invoke the procedure before asking for arbitration and
that Wodnen did not conply wth Lewis’'s request for discovery
under the procedure. Wodnen correctly points out that our role
is only to ascertain whether the arbitration clause covers the
clains at issue, not to consider the nerits of the case. See Snhap-
On Tools Corp. v. Mason, 18 F.3d 1261, 1268 (5th Gr. 1994).
Therefore, we need not consider Lews's attacks on Wodnen' s
conpliance with its own PRP




Wodnmen points out that Lewis repeatedly asserted clains
agai nst it between February and Novenber 2001 in the correspondence
between his counsel and Wodnen' s counsel. Lewi s counters by
argui ng that he never nade a cl ai magai nst Wodnen because he had
no need to do so — Wodnen consistently paid his disability
benefits, albeit under a reservation of rights. This is not
entirely so. The correspondence in the record denonstrates, inter
alia, adispute over the tineliness of Whodnen’ s paynent of Lewi s’s
benefits. Lewi s repeatedly asked that Wodnen tender to himthe
$5,050 in individual disability benefits that were due at the

begi nning of each nonth. Lewis also disputed Wodnen’s right to

have a third-party — Minarch — adjust or admnister Lews’s
cl ai ns. In addition, Lewis continually insisted that the *“bad
faith actions by Wodnen of the World cease and desist.” Lewis’'s

references to bad faith actions targeted Wodnen's repeated
requests for further nedical evidence to support Lew s’ s clains of
denmenti a. And, Lewi s asserted to Wodnen that because it was
paying his benefits under a reservation of rights, it would be
liable for his attorneys’ fees: “Request is further nade that
Wodnmen of the Wrld inform Roland Lewis that it wll pay all
reasonable attorney’s fees to date as necessitated by Wodnen of
the Wrld s continuing assertion of ‘Reservation of R ghts,’
i ncl udi ng possi bl e demand for repaynent.”

Lew s’ s repeated demands in the correspondence to Wodnen fit
well withinthe PRP s definition of “clainfing] any formof redress
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for a violation of his or her individual rights or a denial of
i ndividual privileges or benefits which he or she clains as a
nenber or benefit certificate owner or beneficiary.” W do not
read the policy |anguage — “clains for damages” or “clains any
formof redress” —so narrowly as to require a legal claim i.e.,
Lews did not have to file suit first for his clains to fall within
t he | anguage of the PRP.1® Lewis’s claims —his repeated requests
for “redress” as a benefit policyholder —— generated this
protracted di spute with Wodnen. The effect of Lewis’s behavior in
continuing to nake clains without either filing suit or invoking
arbitration forced Whodnen’ s hand: Lew s | eft Wbodnen no choi ce but
to seek judicial constraint to conpel arbitration of clains that it
di sputed with Lewis. This in turn required Wodnen to include its
own clains against Lews in the event that arbitration was not
conpel | ed.

Bearing in mnd the strong federal policy in favor of
arbitration, and our duty to resolve doubts of an arbitration
clause’s coverage in favor of arbitration, we hold that Lews’s
demands clearly fall wthin the neaning of “clains” as used in the

PRP and that the district court erred when it denied Wodnen's

17 Enphasi s added.

8 Qur conclusion is buttressed by the broad |anguage in
Section 2(a) of the PRP entitled “Purpose:” “The purpose of this
Section 2 is to provide opportunities for nenbers and benefit
certificate owners and beneficiaries to be pronptly heard and to
seek fair resolution of any disputes regarding any individual

rights . . . .” (enphasis added).
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nmotion to conpel arbitration. Accordingly, we reverse the district
court’s denial of Wodnen's notion to conpel arbitration, and we
render judgnent conpelling arbitration of the dispute between
Whodnen and Lew s.

4. Counterclaimand Third-Party Conpl ai nt

Wodnen explains that the clains that Lewis now proffers in
his counterclaim agai nst Wodnen and his third-party conpl aint
agai nst Mbnarch, are the very clains that nust be arbitrated.?®
Lews tries to avoid this by explaining that he was required by the
Federal Rules of Gvil Procedure to assert nmandatory counter cl ai ns
and third party clains in a civil proceeding, lest he risk
forfeiting those clains.?

Al t hough the district court did not reach this issue because
it denied Wodnen's notion to conpel on the basis of Wodnen’s
clainms only, we find the record before us conplete as to this

questi on. Thus, a remand would only prolong unnecessary

19 A non-signatory party to an agreenent may conpel arbitration
against a signatory party if the events in dispute are covered by
the arbitration agreenent. Monarch may thus properly request
arbitration of Lewis’s clains against it. See Texaco Exploration
& Prod. Co. v. AnClyde Engineered Prods. Co., 243 F.3d 906, 909
(5th Gr. 2001).

20 See Fed. R Civ. P. 13(a), 14. See also Montgonery El evator
Co. v. Building Engineering Servs. Co., 730 F.2d 377, 380 (5th Cr
1984) . Rule 14 does not conpel Lewis to file a third-party
conpl ai nt agai nst Monarch, though it is certainly in his interests
to do so.
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litigation.?! Lew s’s counterclai magai nst Woodnen and hi s third-
party conpl ai nt agai nst Monarch, for “all sunms due himunder the
certificates of insurance,” punitive damages, and attorneys’ fees,
are indisputably “clains for damages” and clains for redress under
the PRP. Further, Lewis has cited to no |l egal authority —and we
have found none — to support the argunent that an otherw se
arbitrable claim becones non-arbitrable sinply because it is
asserted as a conpul sory counterclai munder the Federal Rules of
Civil Procedure. Indeed, such a contention is illogical as well,
i nasnuch as these are the very “clains” that required Wodnen to
seek to conpel arbitration in the first place. Accordingly, Lew s
must arbitrate his counterclaimand his third-party clains.

5. Unconscionabi lity and Wi ver

Lews also argues that the PRP is unconscionable and that
Wodnen waived its right to conpel arbitration. As Lewis did not

rai se the i ssue of unconscionability inthe district court, we w |

not consider it.? Nei t her shall we consider the i ssue of waiver.

2l See, e.q., Matter of Zedda, 103 F.3d 1195, 1206 (5th Cr.
1997) (“This conclusion follows as a matter of law from the
undi sput ed docunents and testinony, rendering remand for further
findi ng unnecessary.”).

2 |Inre Fairchild Aircraft Corp., 6 F.3d 1119, 1128 (5th Cir
1993) (“In short, the argunent nust be rai sed to such a degree that
the trial court may rule onit . . . The argunent here was not even
identified by nane, nuch |ess advocated.”); United States V.
Drobny, 955 F.2d 990, 995 (5th Gr. 1992) (“As a general principle
of appellate review, this Court will not consider a | egal issue or
theory not presented to the [federal district court].” (citations
and quotations omtted)).
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Al though Lewis perfunctorily raised waiver as an affirmative
defense in his answer to Wodnen’s conplaint, he failed to brief
the issue in his Answer to Motion to Conpel Arbitration before the
district court.?

I11. CONCLUSI ON

When we step back from Whodnen’s and Lew s’ s individually-
asserted clains and anal yze themin a broader context, we see that
Wodnen’s clains against Lewis, and Lew s’s clains against both
Wodnmen and Monarch, are nothing nore than opposite sides of the
sane coin. |In other words, the individual clains formpart of a
| arger, all-enconpassing and protracted di spute over Lewis’s claim
for disability benefits that began and evolved during the
correspondence between the parties. Even though we recogni ze that
the parties, through cautious |awering, preserved their clains
judicially once Wodnen filed suit, it is not the individual clains
as such that we send to arbitration but the entire dispute over
Lews’s claimfor benefits.

We reverse the district court’s order denyi ng Whodnen’ s noti on
to conpel arbitration of its clains against Lewis and render
j udgnent for Wodnen, conpelling Lewws to arbitrate these matters.
Qur reversal of the district court includes reversal of its order

denying Wodnen’s notion to conpel arbitration of Lews’s

2 Drobny, 955 F.2d at 995.
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counterclaimand third-party clains, and we hold that these clains
are part and parcel of the dispute to be arbitrated.

REVERSED AND RENDERED.
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